
	

THE SHEPARD FAIREY ‘HOPE’ POSTER COPYRIGHT CASE 

INTRO: 
In 2008, in the lead up to the US presidential elections, artist 
Shepard Fairey made a poster in support of the Obama campaign. 
Hi primary goal in making and distributing these posters was to 
support Obama’s election campaign; he donated copies of the 
posters to persons and organizations that he believed would help 
Obama get elected. A total of approximately 700 Progress Posters 
and 350,000 Hope Posters were produced in the course of the 
campaign. Fairey sold only a small percentage of the posters he 
produced (350 Progress Posters and 1,400 Hope Posters) and at 
modest prices ($45 and $35 each, respectively).

 

The rest were either 
distributed at campaign events or donated to campaign workers. 
Fairey also made available on his website a high-resolution black-
and- white version of the Progress Poster, which visitors to the 
website could download for free to make their own “pasters.” 

Fairey did, however, subsequently earn significant amounts of money from ancillary uses of 
the poster. OBEY Clothing paid Fairey approximately $95,000 in royalties for OBEY 
Clothing’s use of the Hope Poster image on various forms of merchandise. (Although Fairey 
neither solicited nor expected this payment, he kept the mon- ey.) Fairey created four “fine 
art” versions of the poster, including the one now hanging in the National Portrait Gallery. 
All told, Fairey earned from the project roughly $1 million, of which more than $830,000 
was due to Fairey’s sales of the fine art editions of the Hope Poster and his royal- ties from 
the mural and images commissioned by the Presidential Inauguration Committee and 
MoveOn.org. (Fisher, W, 2012) 

THE LEGAL CASE: 
“Hope” catapulted the already successful Fairey to a level of notoriety enjoyed by few 
contemporary artists. He was the subject of numerous articles and was commissioned by 
Leviʼs to design a line of jeans. He was hired to draw covers of Time and Rolling Stone. The 
style of the “Hope” poster was itself widely appropriated and parodied. But with fame comes 
friction…. 

Fairey had been arrested for vandalism before. But he had never been sued by a large 
corporation for copyright infringement. Actually, it was the artist who, in response to letters 
and phone calls from AP lawyers, threw down the formal legal gauntlet; on Feb. 9, 2009, 
with the Stanford University Fair Use Project as his legal team, he filed suit in US District 
Court in New York to vindicate his rights to the image. AP, saying in a statement that they 
were disappointed that Fairey had broken off negotiations over the Garcia image, filed a 
countersuit.  

Faireyʼs case centers on fair use. The suit argues that Fairey “altered the original with new 
meaning, new expression, and new messages,” and did not create the art for commercial gain; 
that he “used only a portion of the Garcia Photograph, and the portion he used was reasonable 
in light of Faireyʼs expressive purpose”; and that his use “imposed no significant or 
cognizable harm to the value of the Garcia Photograph or any market for it or any 



	

derivatives; on the contrary, Fairey has enhanced the value of the Garcia photograph beyond 
measure.”26  

The AP argues that Faireyʼs use of the photograph was substantial and not transformative: 
“The Infringing Works copy all the distinctive and unequivocally recognizable elements of 
the Obama Photo in their entire detail, retaining the heart and essence of The APʼs photo, 
including but not limited to its patriotic theme.”27 It also charges that as of September 2008, 
Fairey had made $400,000 off the image. In a statement available on the website, AP 
spokesman Paul Colford said the organization was itself acting in defense of creators: “AP 
believes it is crucial to protect photographers, who are creators and artists. Their work should 
not be misappropriated by others.”28!  

In October 2009, there was a significant, but troubling, development in the case. Fairey 
admitted that he had misstated which Garcia photo he had originally used for the poster. 
Instead of a photo in which Obama was shown next to actor George Clooney, he used a photo 
of Garciaʼs face alone. He also admitted that he had altered evidence to cover up his 
misstatement. Faireyʼs lawyers have resigned from the case; he has replaced them with new 
counsel. He also faces possible legal censure. Fairey says he was initially mistaken about the 
source and then, embarrassed, tried to hide his mistake.29 The change in source affects one 
tenet of his fair use argument: that he “used only a portion of the Garcia Photograph, and the 
portion he used was reasonable in light of Faireyʼs expressive purpose.”  
“I made some poor decisions that I can only blame myself for,” Fairey says. (McDonnell, E, 
2010) 

CONCLUSION: 
In settling the civil lawsuit, “The A.P. and Mr. Fairey have agreed that neither side surrenders 
its view of the law,” The A.P. said in a statement on Wednesday. “Mr. Fairey has agreed that 
he will not use another A.P. photo in his work without obtaining a license from The A.P. The 
two sides have also agreed to work together going forward with the ‘Hope’ image and share 
the rights to make the posters and merchandise bearing the ‘Hope’ image and to collaborate 
on a series of images that Fairey will create based on A.P. photographs.” The statement 
added that the two sides had agreed to “financial terms that will remain confidential.” 

In a statement released by The A.P., Mr. Fairey said: “I respect the work of photographers, as 
well as recognize the need to preserve opportunities for other artists to make fair use of 
photographic images.” Contacted through his publicist, Mr. Fairey declined to say anything 
more. (Kennedy, R, 2011) 
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Modifications made to the Garcia Obama Photo in the pro- cess of creating the Hope Poster.  

1. Rotation of the image by approximately five degrees in the clockwise direction.  
2. Redrawing of Obama’s right shoulder line to make it appear straighter.  
3. Straightening of Obama’s left collar and shoulder lines.  
4. Addition of trapezoidal highlights in both eyes to give the effect of catching light in 

the eyes.  
5. Redrawing the outlines of both ears to make them appear smooth and more perfectly 

shaped.  
6. Adjusting the intersection of the hairline above both ears to reduce the protrusion of 

the ears.  
7. Straightening the line of the nose.  
8. Straightening the lines defining the chin and neck.  
9. Extending the length of the torso below the lower boundary in the original photo.  
10. Smoothing and stylizing the hairline.  

 


